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REMARKS 

Cairns I. M-20,22-30. 36-38. 41, „7-,22. and .24-,36 are pending i„tt,e 
^ca.,on^C,ai.s2.n.2,,3,.3.3,-4^^ 

Rejecaon of Cain. U-IS. IS-M, 22-30, S^3S. 41, U7.n0. 122, an, 124-136 
""1'' 35 V.S.C.S 103(a) oyer RUeyinvie^ Of Waka, 

Claims 1, ,4-.5, 18-20.22-30.36-38.4,, „7-,20. ,22, and ,24-,36 are reieCed 
u^der5U.S.C.S,03(a, Paper NO. ,,a.pages2-3. Speei«.,,,,.eE.a™iI^^^^^^^^ 

2e^c,a,.sare..„„pa,en,aMeoverRi,e,(US5.97,568,invieworWa.a,(US60 X 
U. al page 2. Applicants respectflilly iraver^e. ''.l'34,,28). 

To maintain a proper rejection under 35 U.S.C. § ,03, the USPTO ntus, meet four 
con „.onstoesta.,i.a„,caseof obviousness. Pi^ 

*epr,or art suggested tothoseofordina,. Ski,, in the art that ,.ey Should make tKeded 
con,pos,t,o„ or device or car. out the Caimed process. Second, «,e USPTO mu! s Tt^ , 

*e^^a,,„o„,d have provided oneofordina^sHi, in .hear, withareasonahie 
epectahon of success. Both the suggestion and the reasonabie expectation of success must 
be adequately founded in the prior art and no, in an appiicanfs disclosure Third th 
mns... s„^es.al,thee,aim,imita.ions.....,.„„J^^^ 

^ erences. the USPTO must show the suggestion, teaching, or motivation to combine the 
pnoran^ferences. 50 U.S.P.Q.2d ,6,4. ,6,7 (Fed. Cir. ,999, T 

.owmgofthe suggestion. teaehin,or motivation toeombinemust be ..iearjpal,.,, 

Independcm claim , defines a composition for suppiementing nutritiona, deficiencies 

t ab^ t^7 ' - ^"^ abou 63 

to about 77 .g se,en,um. about 1 8 mg to about 22 mg zinc. B-comp,e. other than folic 
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acid, and a, leas, 800 f„,i. acid, wherein tf,e composition is adminis.erab,e ,o a patiem or 

person. 

Independent claim 37 claims a composition for supplementing nutritional deficiencies 
■n a pat,ent or person in need thereof, comprising about 45 mg to about 55 mg vitamin C 
about 31.5 m to about 38.5 lU vitamin E. about 2.25 mg to about 2.75 mg folic acid, about 
270 ,u .0 about 330 pg biotin, about 9 mg to about , I mg pantothenic acid, about 1 80 ^g to 
about 220 pg chromium, about 63 pg to about 77 pg selenium, about 18 mg to about 22 mg 
zmc. about 1 8 mg to about 22 mg niacin, about 13.5 mg to about 16.5 mg pyridoxine. about 
1^8 mg ,0 about 2.25 mg riboflavin, about .0.8 pg to about 13.2 pg cyanocobalamin. and 
about 2.7 mg ,0 about 3.3 mg thiamine, wherein the composition is administerable to a 
patient or person. 

Independent claim 1 1 7 claims a composition for supplementing nutritional 
deflcencies in a patient or ^rson in need thereof, comprising about 45 mg to about 55 mg 
v^amin C. about 3 1 .5 m to about 38.5 lU vitamin E, about 63 pg to about 77 pg selenium 
about 1 8 mg to about 22 mg zinc. B-complex other than folic acid, and at least 800 pg folic 
acid, wherem the composition is administerable to a patient or person. 

Independent claim 134 claims a composition for supplementing nutritional 
deficences in a patient or person in need thereof comprising about 45 mg to about 55 mg 
vitamin C, about 3 1 .5 m to about 38.5 nj vitamin E. about 2.25 mg to about 2.75 mg folic 
acd, about 270 pg to about 330 pg biotin, about 9 mg to about 1 1 mg pantothenic acid, about 

Mg to about 77 pg selenium, about 18 mg to about 22 mg zinc, about 1 8 mg to about 22 
mg niacin, about 13.5 mg to about 16.5 mg pyridoxinc, about 1.8 mgtoabou.2 25 mg 
nboflavin, about 10.8 pg to about ,3.2 pg cyanocobalamin, and about 2.7 mg to about 3 3 mg 
thtamme, wherein the composition is administerable to a patient or person. 

Riley fails to teach or suggest each and every element of independent claims 1 37 
1 1 7. and 1 34. Specifically, the Examiner admits. "Riley does not teach expressly that'the' 
amount of folic acid is at leas, about 800 meg, or the particular amounts range of each and 
every mgredients." PaperNo. 15atpage2. TT,e attention of the Examiner is respec.fi,lly 
directed to the fact that the compositionsofindependen, claims 1,37. ,17.and 134 comprise 
at least 800 pg folic acid. As such. Riley cannot support tiie present rejections. 

Further. Applicants assert that the Examiner has failed to show any suggestion 
teachmg. or motivation derived fi-om the references of r^ord to combine the alleged ' 
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teachings of R„ey and ,he alleged teachings of Waka, .o produce ,he compositions defined by 
anyone of ,„depe„de„,c,ai. independen.Cain, 3, independen, clain, ,,7 .d 
■ndependene Cai™ ,34. ,n addi.ion, ,he Examiner's b.ad .d conCuso,^ con en.io„ .ha. "i. 

™ (Pape.No. '5a.page3,a„d,ha..,a,pe.onofo.di„a^skini„.hea„wou.dhave 
en „o.,va«d .o employ more «,a„ SOO meg of folic acid in an o„l dosage fo™ JZ 
-ac.a.,ic,.„™.ohesnpp,eme„.^ 

inven.ion'"..wr'": "^^^ ^'-med 

oli of ""^ ' ^ ^^"''"'^ - . -us. be a 

showmg of a sugges.,o„ o. mo.iva,io„ ,o modify .he .eachings of «,a. reference " B F 

Coo*.. C MrcroflBrat^n^Sys. Cor,., 72 F.3d ,577. ,582 (Fed. Cir. ,996). Zndecd 

he E_ se,ec.ive„ piclced, wi.hou. ei.her .he re,uisi.e .caching or snggLion 

Ac .h,.^-.hree m,cronu.,en,s separa.e.y ,is.ed in Table I, and DI of Ri,e,. I^e Examiner 
.hen selecvel. picked. wi.hou. .he re,uisi.e .caching or s„gges.io„ one of *e .hir.er 
™.cro„u.,en.s separa.e„ ,is.ed in. for ex^pie. Cain, 3 of Wa^. .o combine „i.h Ri,e, 
TheE_p„.sfor.h„omo.iva.i„„.ocombine.hesese,ec.edmicro„u^^^^^^^ 

E-'-i—no.pickand choose from rteprimaryandseconda^y^ferences in 
«re_^ 

crea.e an bv.ousness rejeCon. "One canno. use hindsigh. recons.ruc.ion .o pick and choose 

8T7T2nr!f'°'"^"""^""""'°"-^'='-^-'='™-'"----«"r 

sis oro'if T"*'"'"**"^^^^^^^^^ 

success for one of ordmao- sk.ll in .he ar, .o make and use .he composKions of App,ican.s- 

sugg«.,on of all .he e,emen.s of .he independen, Caims. Indeed. d,c Examiner makes no 
Wc. case of Obviousness. ,f ,he Examiner main.ins fte presen. rejecions Applican.s 
respec.ft,ll, re,ues. .ha. ,he Examiner specificall, address ,he claimed ranges and's^r 
con.en.,ons wi«,in a refe^nce .o be made of record pursuan. .o M.P.E.P. § 706 02 
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Accordingly, ,he clain,ed compositions would no, have been obvious in view of U,e 
c..ed .fences of .ecord and Applicants respec,^„y .e<,ues. ,ha. .be present rejection of 
Catms . ,4-,5. iS.20, 36-3, 4,. „7-,20. ,22 and ,24.,36 under 35 U.S.C. 5 ,03 (a, be 
reconsidered and withdrawn. "-^W oe 

Rejection of Claims 16 and 17 under 35 U ^ C R in:tr.^ 

tur,Her.ie.ofMcUo, S m(a, o.er R.,ey >„ rie. of Waka, ant tn 

S„e T "^,""7 """''"^'^J"'""-"- 35 U.S.C.S, 03(a). Paper No. ,5 at pages 3-4 
Sp.,flca„. tbe Examiner asserts tbat these Cairns at. "unpatentable over Ri,ey (US ' 

^ItT^T""''^'^' ^"^"viewofMcUod (US 

5,898,036). /d. at Page 3. Appiicants respectively traverse. 

A, , " """"^"^"■^""-^'^'i-i'^'™ of independem claim , 

AS estabhs cd above. Riley alone or in combination with Wakat fails to teach or sugge. each 

an eve^elementofindependentc,aim I. Speci«cally,the Examiner admits, "Rileydoc 
not teach expressly that the amount of folic acid is at least about 800 meg. or the par, cular 

counts rangeofeach and eve. ingredients." PaperHo. ,5atpage2. Ldditio^r 

Exammeradmitstbat ..Riley and Wa.at do no. teacb expressly the particular Chromium salts.. 

w,.h,ncompos,.,o„s defined by claim ,6 and/or by claim ,7. PaperNo. I5a,page3 

McLeod fails .o remedy the deficiencies of Riley and WaKa, as it fail, ei.her singly 
orn comb.„a.,o, to teach or suggest each and eve. element of compositions defined by 
«=n clatm I, from which claims ,6 and ,7 depend. Specifically, for example. 
McLeod fads to teach or suggest any composition for supplementing nutritional deficiencies 
.n a pa„e„, or person in need drereof, comprising about 45 mg to about 55 mg vitamin C 

a.«3..,Utoabout38.5,U Vitamin E,about«.gtoabout 77 .gse,enium.a::L 
.^a o. 22 mg .nc, B-complex other than folic acid, and a. least 800 .g folic acid, wherein 
composttron ,s administerable to a patient or person, let alone any composition defined by 
any one of tndependen, Claim I, dependent Calm 1 6. and dependent claim ,7. Assuch 
McLeod ,s deficien. to support the present ejections of claim 16 and claim , 7. either alone or 
in combmation with one or both of Riley and Wakat 

dertved (torn the references of record to combine the alleged teachings of McLeod wi.h any 



5 



Serial No. 09/671,283 

Atty. Docket No. 48508-00004 
one or both of ,he alleged teachings of Riley and the alleged teachings of Waka, to p^iuce 
the compositions defined by either clain, 16orbyclain, 17. The Examiner has not n,et the 
requ,ren,ent, imposed by the Federal Cit^uit, that the Examiner make a "clear and particular" 
showng of the reasons one of ordinary skill in the art would have been motivated to select 
Riley, Wakat, and McLeod and to combine Riley, Wakat. and McLeod to arrive at 
compositions defined by either claim 1 6 or by claim 1 7. /„ re Den,t„cu.K 50 U S P Q 2d at 
1617. Indeed, the combination by the Examiner of Riley, Wakat, and McLeod without such a 
showmg has led the Examiner to the "hindsight trap" long criticized by the Federal Circuit 
Id. 

Accordingly, U,e claimed compositions would not have been obvious in view of the 
cted references of record and Applicants respectfully request that the present rejection of 
Claims 16 and 17 under 35 U.S.C. § 103(a) be reconsidered and withdrawn. 

Reieaionofaai„ 121 unier 35 V.S.C. § 103(a) over Rile, ,n .le« of Waka, an, ,n 
further view of Anderson 

Claim 121 was rejected under 35 U.S.C. § 103(a). Paper No. 15 at page 4 
Specifically, the Examiner asserts that claim 121 is "unpatentable over Riley (US 5 976 568) 
m view of Wakat (US 6,054,128) ... and in farther view of Anderson (US 5,278,329)." \d. 
Applicants respectively traverse. 

Claim 121 comprises each and every limitation of independem claim 1 17 As 
estabhshed above, Riley alone or in combination with Wakat fails to teach or suggest each 
and eveo. element of independent claim 1 1 7. Specifically, the Examiner admits, "Riley does 
not teach expressly that the amount of folic acid is at least about 800 meg, or the particular 
amounts range ofeach and every ingredients." Paper No. 15 at page 2. In addition the 
Examiner admits that "Riley and Waka, do not teach expressly the particular zinc salts" 
withm compositions defined by claim 121. Paper No. 15atpage4. 

Anderson fails to remedy the deficiencies of Riley and Waka, as it fails, either singly 
or ,n combination, to teach or suggest each and eve,y element of compositions defined by 
mdependent claim 1 17. from which claim ,21 depends. Specifically, for example, Anderson 
fa.ls to teach or suggest any composition for supplementing nutritional deficiencies in a 
pattern or person in need thereof, comprising about 45 mg to about 55 mg vitamin C, about 
31.5 nj to about 38.5 lU vitamin E. about 63 pg to about 77 ^g selenium, about ,8 mgto 
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about 22 mg zinc, B-complex other than folic acid, and at least 800 jxg folic acid, wherein the 
composition is administerable to a patient or person, let alone any composition defined by any 
one ofindependent claim 117or dependent claim 121. As such, Anderson is deficient to 
support the present rejection of claim 121, either alone or in combination with one or both of 
Riley and Wakat. 

Moreover, the Examiner has failed to show any suggestion, teaching, or motivation 
derived from the references of record to combine the alleged teachings of Anderson with any 
one or both of the alleged teachings of Riley and the alleged teachings of Wakat to produce 
the compositions defined by claim 121. Again, it is respectively submitted that the Examiner 
has not met the requirement, imposed by the Federal Circuit, that the Examiner make a "clear 
and particular" showing of the reasons one of ordinary skill in the art would have been 
motivated to select Riley, Wakat, and Anderson and to combine Riley, Wakat, and Anderson 
to arrive at compositions defined by claim 121. In re Dembiczak, 50 V.S. P. Q.2d at 1617. 
Indeed, the combination by the Examiner of Riley, Wakat, and Anderson without such a 
showing has led the Examiner to the "hindsight trap" long criticized by the Federal Circuit 
Id 

Accordingly, the claimed compositions would not have been obvious in view of the 
cited references of record and Applicants respectfully request that the present rejection of 
Claim 121 under 35 U.S.C. § 103(a) be reconsidered and withdrawn. 

Response to the Arguments 

The Examiner's citation throughout Paper No. 1 5 of /« re Boesch, 617 F.2d 272 (Fed. 
Cir. 1980) with respect to the instant application is inapposite. Paper No. 1 5 at pages 3 and 4- 
5. The case cited by the Examiner addressed claims wherein "the requirements of the claims 
and the cited references" allegedly overlapped. In re Boesch, 617 F.2d at 276. As outlined 
above, with respect to at least one limitation of each and every one ofindependent claim 1, 
independent claim 37, independent claim 117, and independent claim 134, no such overlap 
with the references of record exists. 
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CONCLUSION 

Applicants respectfully request that the Examiner consider the present remarks and 
reconsider and withdraw the present rejections. Should there be any further matters requiring 
consideration, the Examiner is invited to contact the undersigned counsel. 

If there are any fees due in connection with the filing of this Reply, please charge the 
fees to undersigned's Deposit Account No. 50-1067. If any extensions or fees are not accounted 
for, the extensions are requested and the fees should be charged to said deposit ; 



: account. 



Respectfully submitted, 



23 May 2003 



Preston Gates Ellis & Rouvelas Meeds LLP 
1735 New York Avenue NW, Suite 500 
Washington, DC 20006-5209 
Telephone: (202) 628-1700 
Facsimile: (202) 331-1024 




Don J. iWo 
Reg. No. 33,754 
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